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STATEMENT  OF  THE  COMMISSIONERS 

OF  THE 

SPECIAL  COMMISSION  CONCERNING  STATE  AND  COUNTY  BUILDINGS 

The  members  of  the  Special  Commission  are:  Francis  X.  Bellotti, 
Attorney  General  of  the  Commonwealth;  Frances  Burke,  Professor  at 
Suffolk  University  School  of  Management;  Peter  Forbes,  partner  in 
the  Boston  architectural  firm  of  Forbes  Hailey  Jeas  Erneman  Inc. ; 
Daniel  O.  Mahoney,  partner  in  the  Boston  law  firm  of  Palmer  and 
Dodge;  Walter  J.  McCarthy,  Professor  of  Civil  Engineering  at 
Southeastern  Massachusetts  University  in  Dartmouth;  John  William 
Ward,  Chairman  of  the  Commission  and  former  President  of  Amherst 
College;  and  Lewis  Weinstein,  partner  in  the  Boston  law  firm  of 
Foley,  Hoag  and  Eliot. 


STATEMENT 
The  mandate  of  the  General  Court  to  the  Special  Commission  is 
to  investigate  corruption  and  maladministration  in  the  construction 
of  state  and  county  buildings  and  to  make  legislative  recommendations 
for  reform  and  improvement  of  the  management  of  public  construction. 
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The  Staff  of  the  Commission  has  studied  the  subject  of  public 
construction  for  over  a  year  through  its  own  analysis,  consultation 
with  architects,  engineers,  contractors  and  other  professionals, 
and  discussions  with  members  of  the  present  and  past  administra- 
tions.  The  Commission  held  public  hearings,  reviewed  about  1,400 
pages  of  testimony,  and  with  the  Staff  has  gone  through  several 
drafts  of  proposed  legislation  before  arriving  at  its  present 
recommendations . 

Throughout  the  process  of  working  on  this  legislation,  the 
Commission  has  sought  the  advice  of  the  legislature.   We  have  on 
every  occasion  received  cooperation  from  the  leadership  of  both 
the  House  and  Senate,  especially  from  the  Speaker  of  the  House 
Thomas  McGee  and  Senate  President  William  Bulger.  Their  commitment 
to  our  goals  is  further  exemplified  by  their  sponsorship  of  these 
far  reaching  legislative  proposals.   We  believe  that  the  legis- 
lature shares  with  us  the  goal  to  make  the  state  a  good  owner, 
that  is,  to  insure  that  construction  be  done  in  a  timely  fashion, 
at  a  fair  cost,  to  produce  a  building  which  is  aesthetically 
pleasing  and  meets  the  needs  of  the  user. 

The  Commission  stands  ready  to  participate  with  the  legis- 
lature in  the  process  of  refining  our  recommendations.   We  are 
confident  that  together  we  will  produce  a  final  legislative 
package  which  will  place  the  Commonwealth  of  Massachusetts  in  the 
forefront  of  the  nation  in  the  development  of  a  cohesive  public 
construction  program. 
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What  the  Commission  has  found  in  its  work  is  that  the  manage- 
ment of  public  construction  in  the  Commonwealth  of  Massachusetts 
is  confused,  inefficient,  wasteful  of  tax  dollars,  susceptible 
to  influence,  and  cannot  guarantee  the  quality  of  work  which  we 
all,  as  citizens  and  taxpayers,  pay  for. 

What  the  Commission  proposes  is  a  total  reorganization  of 
the  management  of  public  construction  in  Massachusetts. 

Finally,  the  Commission  wishes  to  make  clear  that  it  will 
be  presenting  further  legislative  proposals  periodically  during 
the  next  six  months  and  will  file  a  final  report  at  the  conclusion 
of  its  investigations  and  study.   The  Commission  will  also  hold 
public  hearings  starting  in  January  on  individual  instances  of 
abuse  in  order  to  inform  the  legislators  of  facts  and  circumstances 
showing  the  need  for  reform  of  the  present  system  of  management 
of  public  construction. 


SUMMARY  OF  LEGISLATIVE  RECOMMENDATIONS 

-  Propose  reorganization  of  the  system  of  public  construction 
in  Massachusetts. 

-  Recommend  specific  legislative  proposals  to  reform  how  the 
state  plans,  budgets ,  designs ,  constructs  and  maintains  state 
and  county  buildings  and  other  capital  facilities  projects. 

Four  Principal  Areas  of  Reform  Proposals 

MANDATE  STRICT  STANDARDS  OF  LONG-RANGE  PLANNING  AND  BUDGETING 
FOR  CAPITAL  FACILITIES  PROJECTS  TO  COMBAT  WASTE  OF  TAX  DOLLARS  AND 
GUARANTEE  STATE  CAPITAL  OUTLAY  AND  CONSTRUCTION  PROGRAM  MEETS  NEEDS 
OF  CITIZENS  OF  COMMONWEALTH: 

-  by  creating  new  Division  of  Capital  Planning  within  Executive 
Office  of  Administration  and  Finance  to  focus  overall  long- 
term  planning  for  capital  projects,  coordinate  all  state  pol- 
icies on  capital  construction,  3:eview  long-term  capital 
facilities  plans  of  state  agencies,  and  prepare  annual  capital 
outlay  budget  for  submission  to  Legislature; 

-  by  providing  complete  information  and  expert  assistance  to 
General  Court  for  use  when  reviewing  capital  outlay  budget. 

REFORM  SELECTION  AND  BIDDING  PROCEDURE  WHICH  STATE  USES  TO  SELECT 
PRIVATE  DESIGNERS  AND  CONTRACTORS  TO  ENSURE  SELECTION  OF  THE  MOST 
QUALIFIED  FIRMS  AND  TO  MINIMIZE  CORRUPTION  AND  POLITICAL  INFLUENCE 
IN  AWARD  OF  CONTRACTS: 

-  by  clarifying  jurisdiction  of  Designer  Selection  Board  (DSB) 
to  prevent  bypassing  of  DSB; 
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by  expanding  professional  objective  designer  selection  pro- 
cedure to  cover  other  political  subdivisions; 

-  by  requiring  detailed  statement   of  applicant's  experience 
and  qualifications; 

-  by  requiring  executive  to  select  designer  ranked  first  by 
DSB; 

-  by  assuring  that  contractor  submitting  lowest  bid  is  qual- 
ified on  basis  of  prior  experience  and  financial  ability; 

-  by  placing  increased  responsibility  on  general  contractor 
to  assemble  construction  team; 

-  by  publishing  a  central  public  register  of  all  state  con- 
tracting opportunities  and  contracts  awarded. 

RESTRUCTURE  ENTIRE  STATE  ORGANIZATION  FOR  MANAGING  PUBLIC  CON- 
STRUCTION PROJECTS  AND  MAINTAINING  CAPITAL  FACILITIES  TO  SPEED 
UP  AND  PREVENT  DELAYS  IN  CONSTRUCTION  PROCESS,  CUT  CONSTRUCTION 
COSTS,  ASSURE  THE  HIGHEST  QUALITY  CONSTRUCTION  WORK,  AND  FREE 
PRIVATE  FIRMS  FROM  UNNECESSARY  STATE  REGULATIONS  AND  INTERFERENCE 

-  by  creating  a  new  Division  of  Capital  Operations  within 
Executive  Office  of  Administration  and  Finance  with  three 
bureaus:   the  bureau  of  programming,  the  bureau  of  project 
management  (which  will  replace  the  existing  Bureau  of 
Building  Construction) ,  and  the  bureau  of  facility  man- 
agement (which  will  absorb  the  current  Bureau  of  State 
Buildings) . 
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-  the  bureau  of  programming  will  require  a  program  - 
that  is  a  determination  of  user  needs,  functions  to 
be  served  by  a  project,  and  necessary  scope  in  terms 
of  cost  and  size  of  tne  project  -  and  firm  cost  esti- 
mates, to  be  prepared  for  every  project  before  design 
or  construction  work  begins;  and  then  require  evalua- 
tion after  completion  to  determine  success  or  failure 
of  project  concept  and  design; 

-  the  bureau  of  project  management  will  streamline  the 
state's  role  in  supervising  design  and  construction 
work  by  fixing  responsibility  for  each  project  squarely 
on  one  qualified  project  manager; 

-  the  bureau  of  facility  management  will  maintain  a  com- 
plete inventory  of  all  commonwealth  property  and  build- 
ings, require  agencies  to  maintain  and  use  existing 
facilities  before  requesting  new  ones,  and  provide  cen- 
tralized direction  for  all  repair  and  maintenance  work. 

-  by  creating  a  systematic  procedure  for  prompt  and  fair  resolu- 
tion of  disputes  that  arise  in  course  of  public  construction; 

-  by  strengthening  application  of  prevailing  wage  statutes. 

STRENGTHEN  INSPECTION  AND  ENFORCEMENT  PROVISIONS  OF  STATE  LAW 
TO  INCREASE  STATE'S  CAPACITY  TO  ROOT  OUT  WASTE  AND  CORRUPTION: 

-  by  creating  office  of  Inspector  General  to  detect  and  deter 
fraud,  waste  and  abuse  in  state-funded  programs; 

-  by  recommending  new  criminal  statutes  prohibiting  commercial 
bribery,  fraudulent  claims,  and  false  corporate  record-keeping 


OUTLINE  OF  PROBLEMS  ADDRESSED 
AND  LEGISLATIVE  RECOMMENDATIONS 


CAPITAL  FACILITIES  PLANNING  AND  BUDGETING 

The  Problem; 

In  Massachusetts,  agencies,  including  independent  authorities 
and  counties  do  not  have  adequate  resources  for  long-range  plan- 
ning.  Neither  the  BBC  nor  any  other  central  agency  has   the  ex- 
pertise and  the  resources  to  perform  this  function.   As  a  result, 
the  legislature  has  had  to  make  capital  outlay  decisions  without 
the  necessary  guidance  as  to  policy  and  long-range  planning  needs 
and  without  knowledge  of  how  the  projects  fit  into  the  long-range 
plans  of  the  requesting  agency  or  of  the  state  as  a  whole.   Because 
proper  planning  has  not  always  been  done  before  the  legislature 
has  authorized  projects,  delays  for  policy  decisions,  changes  in 
plans  due  to  changes  in  priorities,  unanticipated  problems,  and 
sometimes  abandonment  of  ill-advised  projects,  have  cost  the  state 
millions  of  dollars. 
Recommendations : 
Planning 

-  create  new  Division  of  Capital  Planning  within  Executive 
Office  of  Administration  and  Finance  to  focus  overall  long- 
term  planning  for  capital  projects,  coordinate  all  state 
policies  on  capital  construction,  review  long-term  capital 
facilities  plans  of  state  agencies,  and  prepare  annual 
capital  outlay  budget  for  submission  to  legislature? 

-  bring  capital  facility  projects  of  all  public  agencies 
within  a  single,  uniform,  coordinated,  and  long-term 
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planning  process  and  provides  general  depository  for  im- 
portant planning  documents; 

provide  resource  for  special  studies  and  reports  relating 
to  planning  of  capital  facilities  projects; 
require  each  public  agency  to  prepare  and  revise  period- 
ically long-range  plans  for  capital  facilities,  and  to 
define  its  current  and  projected  programs,  resources  and 
needs  and  relate  them  to  its  long-term  capital  facility 
requirements ; 

require  all  requests  for  capital  facility  projects  to  be 
carefully  defined  in  terms  of  costs,  specific  character- 
istics and  their  relationship  to  long-term  agency  needs; 
provide  expert  assistance  to  agencies  to  produce  long- 
term  capital  facility  plans; 

require  extensive  review  of  public  agency  capital  facility 
plans  and  requests  for,  among  other  functions,  their  tech- 
nical feasibility,  relationship  to  broader  executive  goals, 
effective  use  of  current  resources,  and  impact  on  financial 
condition  of  the  commonwealth. 
Budgeting; 

require  formulation  of  integrated  and  comprehensive  capital 
facility  budget  and  long-term  capital  facility  plans  to  avoid 
unnecessary  or  poorly  planned  projects  which  do  not  conform 
to  coordinated  policies  and  priorities  of  the  commonwealth; 
provide  expert  assistance  to  Governor  in  developing  execu- 
tive branch  budget  proposals  and  long-term  plans  and  more 
complete  information  and  analysis  to  General  Court  for  use 
when  reviewing  capital  outlay  budget; 


-3- 


require  thorough  study  of  legislatively  originated  pro- 
posals and  other  non-capital  budget  proposals  to  the 
same  degree  as  regular  capital  budget  proposals  to  assure 
proper  coordination  of  every  project  with  overall  capital 
outlay  plans  and  adequate  programming  for  each  project. 

PROGRAMMING  AND  COST  CONTROL 

The  Problem; 

Very  few  Massachusetts  agencies,  authorities,  or  counties  can 
prepare  adequate  programs  for  individual  projects  with  in-house 
staff.   The  BBC  does  not  have  the  staff  or  expertise  to  prepare 
programs  for  the  agencies.   There  has  been  no  requirement  that  an 
adequate  program  be  completed  before  a  designer  is  hired  to  prepare 
plans  for  a  project.   As  a  result,  a  project  may  be  delayed  for 
years  after  it  has  been  authorized  and  a  designer  has  been  hired 
while  a  program  is  developed.   The  program  which  is  developed  in 
this  way  is  often  inadequate,  so  that  the  project,  when  complete, 
does  not  satisfy  the  needs  it  was  originally  intended  to  meet. 
There  is  little  firm  basis  for  controlling  or  evaluating  the  design 
process  when  the  project  is  inadeuately  defined  prior  to  the  autho- 
rization for  design.   Projects  often  change  dramatically  in  function, 
scope,  and  cost  during  design.   The  absence  of  a  program  makes  re- 
sponsibility for  these  changes  difficult  to  determine. 

Cost  estimates  for  projects  in  the  Commonwealth  are  often  ex- 
tremely rough  and  inaccurate.   As  a  result,  the  legislature  must 
often  commit  itself  to  a  project  without  any  idea  of  what  the  final 
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cost  will  be.   Because  designers  cannot  easily  be  kept  to  an  un- 
realistic budget  estimate,  the  BBC  often  loses  fiscal  control  of 
projects  during  the  design  stage  as  estimated  costs  escalate 
enormously. 
Recommendations ; 

create  a  new  Division  of  Capital  Operations  within  Execu- 
tive Office  of  Administration  and  Finance  with  three 
bureaus:   the  bureau  of  programming,  the  bureau  of  project 
management  (which  will  replace  the  existing  Bureau  of 
Building  Construction) ,  and  the  bureau  of  facility  manage- 
ment (which  will  absorb  the  current  Bureau  of  State  Build- 
ings) .   (For  description  of  functions  of  bureau  of  project 
management  and  bureau  of  facility  management  refer  to  sec- 
tion on  management  of  construction  projects  and  operation 
of  capital  facilities  projects  below.); 

the  bureau  of  programming  will  require  a  program  -  that  is 
a  determination  of  user  needs,  functions  to  be  served  by  a 
project,  and  necessary  scope  in  terms  of  cost  and  size  of 
the  project  -  and  firm  cost  estimates,  to  be  prepared  for 
every  project,  except  in  minor  cases  or  extreme  emergency, 
before  expensive  design  and  construction  work  begins  tc 
avoid  serious  planning  errors  which  cause  delay,  waste  of 
tax  dollars,  loss  to  agency  operations,  and  may  create  facili- 
ties which  fail  to  serve  the  state's  needs; 
provide  more  specific  controls  to  prevent  contracting  for 
or  making  payments  for  work  which  will  result  in  project 
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costs  going  beyond  appropriations  or  the  reasonable  costs 
for  the  project; 

provide  for  systematic  reporting  on  the  nature,  cost  and 
progress  of  all  capital  facility  projects  to  ensure  in- 
formed and  effective  policy  decisions  and  evaluation  of 
the  success  of  past  capital  facility  programs; 
provide  for  establishment  of  uniform  contract  terms  to 
avoid  unnecessary  complication,  cost  and  administrative 
work; 

establish  minimum  standards  for  oversight  of  planning  and 
execution  of  capital  facility  projects; 
require  evaluation  after  completion  and  after  facility 
has  been  occupied  to  determine  success  or  failure  of  project 
concept  and  design. 

ACCESS  TO  PUBLIC  CONTRACTS 

The  Problem; 

Despite  existing  requirements  for  public  notice  of  contract 
opportunities,  many  awards -of  government  contracts  are  made  without 
effectively  informing  the  private  sector  of  the  procurement  process 
or  the  goods  or  services  to  be  purchased.   There  is  no  means  avail- 
able to  small  businesses  without  political  affiliation  to  apprise 
themselves  of  the  range  of  contracting  opportunities  available 
from  their  own  state,  county,  or  local  government.   Effective  news- 
paper advertising  can  be  extremely  costly  for  public  agencies  with 
limited  operating  funds. 
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Recommendations : 

create  one  central  register  listing  all  government  contract 

opportunities  to  enable  all  interested  parties  to  know  in 

advance  what  contracts  are  available  and  to  compete  for 

state  business; 

expand  opportunities  for  fair  and  open  competition  for 

state  contracts,  and  provide  a  central  listing  of  contracts 

awarded ; 

require  register  to  be  published  by  the  Secretary  of  State 

and  pay  for  itself  through  subscription. 

DESIGNER  SELECTION 

The  Problem: 

(A)  Composition  of  the  DSB 

The  DSB  does  not  have  any  paid  support  staff  to  administer 
files,  check  references,  prepare  materials,  or  help  the  members 
screen  applications.   The  DSB  members  themselves  do  not  have  the 
time  to  give  every  application  for  every  project  the  attention  it 
deserves.   There  is  no  direct  construction  contracting  experience 
required  of  any  DSB  member.   The  DSB  in  its  current  form  cannot 
handle  any  expansion  of  its  work  load  in  order  to  improve  designer 
selection  on  all  state  projects. 

(B)  Criteria  for  Selection  by  DSB 

The  DSB  does  not  establish  specific  criteria  for  selection 
of  designers  for  individual  projects.   As  a  result,  selection  by 
the  DSB  is  extremely  subjective;  there  is  no  guarantee  that  all  DSB 
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members  are  applying  the  same  criteria  for  selection  in  any  partic- 
ular project;  it  is  impossible  to  have  a  DSB  staff  member  pre-screen 
applications;  designers  have  little  to  guide  them  in  deciding 
whether  or  not  to  apply  for  a  job;  the  DSB  does  not  check  appli- 
cant's experience  or  references;  many  designers  feel  the  DSB  selec- 
tion process  is  arbitrary. 

(C)  Technical  Design  Quality 

Failures  in  technical  design  cause  problems  which  ultimately 
cost  the  Commonwealth  millions  of  dollars  and  are  a  potential  threat 
to  safety  and  life.   The  process  by  which  architects  select  and 
pay  consulting  engineers  is  a  factor  in  these  failures. 

(D)  Responsibility  for  Final  Selection 

At  present,  the  DSB  recommends  three  finalists  for  each  project. 
The  Commissioner  of  Administration  and  Finance  makes  the  final  choice 
from  the  three.   Since  the  Commissioner  has  no  expertise  in  either 
design  or  in  the  using  agency's  needs,  this  decision  is  susceptible 
to  being  made  on  the  basis  of  political  considerations,  rather  than 
merit. 

(E)  Bypass  of  DSB  Jurisdiction 

In  many  cases,  design  contracts  have  been  awarded  without  fol- 
lowing the  regular  DSB  procedures.   Instead,  a  designer  has  been 
awarded  a  contract  directly  by  the  BBC,  without  any  consideration 
of  other  designers.   This  has  been  done  by  the  indiscriminate  use 
of  "continued"  or  "extended"  service  contracts.   Continued  or  ex- 
tended services  contracts  are  appropriate  for  relatively  minor 
changes  in  the  scope  or  timetable  of  a  project.   Instead,  they  have 
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been  used  to  award  design  contracts  for  essentially  entirely  new 
projects.   Another  method  of  bypass  has  occurred  when  the  BBC 
has  waived  its  jurisdiction  over  a  project,  allowing  the  using 
agency  to  hire  a  designer  directly,  with  no  competition  for  the 
job.   Both  these  methods  of  bypassing  the  DSB  create  the  oppor- 
tunity for  political  influence,  favoritism,  or  corruption. 
(F)   Non-BBC  Projects 

Public  instrumentalities  which  are  not  subject  to  DSB  juris- 
diction can  use  whatever  designer  selection  procedure  they  choose. 
While  some  agencies  have  the  resources  to  use  professionally  staffed, 
objective  procedures,  others  have  procedures  which  do  not  insure 
objectivity,  professionalism,  or  fairness,  and  which  appear  open  to 
improper  influences.   Certain  designers  specialize  almost  exclusively 
in  public  sector  work,  and  have  repeatedly  been  awarded  a  dispropor- 
tionally  large  share  of  design  contracts  on  state,  county,  and  muni- 
cipal levels. 
Recommendations ; 

clarify  and  expand  jurisdiction  of  Designer  Selection  Board 

(DSB) : 

-  construction  management,  programming  contracts  and 
feasibility  studies,  survey,  soil-testing,  cost- 
estimating,  construction-scheduling  contracts,  and 
other  such  contracts  must  be  awarded  through  DSB; 

-  prevent  politically  favored  designers  from  bypassing 
DSB  procedure  by  requiring  DSB  approval  of  continued 
and  extended  services  contracts; 
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require  professional  objective  designer  selection  procedure 
similar  to  DSB  procedure,  for  all  public  works  and  public 
building  projects  awarded  by  state  agencies,  including  autho- 
rities and  commissions,  such  as  University  of  Massachusetts 
and  Southeastern  Massachusetts  University  Building  Authorities, 
Massport,  MBTA,  and  MDC,  but  does  not  require  centralized 
awarding  of  contracts  for  such  authorities  and  commissions 
by  DSB; 

establish  for  the  first  time  minimum  standards  and  criteria 
for  the  selection  of  designers  by  cities  and  towns; 
expand  membership  on  DSB  from  7  to  12;  provide  full-time 
professional  staff  for  DSB  headed  by  an  executive  director 
who  must  be  a  registered  architect  or  engineer;  permit  DSB 
to  establish  rotating  panels  of  fewer  than  all  its  members 
to  act  for  entire  DSB  on  certain  classes  of  building  projects; 
require  detailed  public  notice  for  design  contracts,  de- 
scribing program  for  project,  qualifications  required  of 
applicants  and  method  of  setting  architect's  fee; 
require  applicants  to  file  complete  and  up-to-date  listing 
of  all. public  contracts  on  which  they  have  performed  services 
within  five  years  and  on  all  projects,  including  private 
contracts,  on  which  they  are  currently  performing  services; 
require  such  information  to  be  provided  under  penalties  of 
perjury,  and  provide  for  disqualification  from  public  proj- 
ects for  designers  who  file  false  information; 
mandate  that  DSB  not  advertise  for  or  award  any  contracts 
unless  a  written  program  -  that  is,  a  clear  determination 
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of  user  needs  and  intended  building  functions  -  has  been  pre- 
pared and  approved  by  newly  created  office  of  capital  plan- 
ning; 

make  selection  process  more  objective  by  requiring  DSB  to 
adopt  individual  selection  criteria  for  each  project  based 
exclusively  on  professional  requirements  for  the  specific 
project  and  eliminate  political  influence  by  requring 
DSB  to  rank  finalists  in  order  of  qualification  and  placing 
requirement  on  the  executive  branch  to  select  the  first 
choice  resulting  from  the  DSB's  professional  selection  pro- 
cedure or  to  justify,  in  writing,  its  desire  to  select  the 
second  or  third-ranked  choice; 

modify  present  fee-setting  procedure  and  follow  federal 
government  (GSA)  model  of  negotiated  fee  determination; 
require  increased  liability  insurance  coverage  for  designer 
in  order  to  protect  the  state  against  loss  caused  by  errors 
committed  by  the  designer; 

require  designers  to  use  as  consulting  engineers  those  listed 
on  the  application  to  the  DSB.   The  DSB  may  specify  which  of 
the  consultants  listed  should  be  used. 

CONTRACTOR  SELECTION 

The  Problem: 

(A)   Qualification  of  Contractors 

Under  Massachusetts  law,  the  general  contractor  who  submits 
the  lowest  bid,  with  rare  exceptions,  is  awarded  the  construction 
contract.   In  too  many  cases,  the  lowest  bidder  is  not  well  qual- 
ified to  undertake  the  work,  and  shoddy  workmanship  results.   Even 
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a  contractor  with  a  long  history  of  problems  on  prior  jobs  will 
be  accepted  if  he  is  the  low  bidder.   In  other  cases,  firms  which 
have  disregarded  or  violated  state  law  or  failed  to  comply  with 
public  regulations  may  be  permitted  to  benefit  from  public  employ- 
ment. 
(B)   Sub-Contracting 

Price  competition,  responsibility,  and  authority  on  public 
building  contracts  are  diffused  and  less  effective  than  they 
should  be  for  the  public's  interest  as  owner.   Price  competition 
among  general  contractors  is  reduced  by  the  establishment  of  a 
set  classification  of  subcontract  work,  a  set  list  of  available 
subcontractors,  and  a  fixed  list  of  sub-bid  prices  for  those  sub- 
contractors to  all  general  contractors.   Price  competition  among 
subcontractors  is  reduced  by  elimination  of  direct  negotiations 
between  the  subcontractor  and  individual  general  contractors. 
Public  awarding  authorities  are  deprived  of  the  economies  achiev- 
able from  such  competition  and  negotiations. 

Authority  for  management  is  diminished  by  the  government  inter- 
posing itself  between  the  general  contractor  and  that  general  con- 
tractor's subcontractors  in  the  selection  of  the  subcontractors. 

Responsibility  for  performance  is  more  difficult  to  establish 
on  public  construction  than  on  private  projects  because  of  the  re- 
duced authority  of  the  general  contractor  and  the  limitation  of  the 
general  contractor  to  a  finite  subbidder's  list  which  has  come  to 
be  regarded  as  having  the  blessing  of  the  public  awarding  autho- 
rities. 


-12- 


(C)   Quality  of  Specifications  for  Bidding 

The  use  of  allowances  in  item  1  of  the  general  bid  form  cir- 
cumvents the  intent  of  the  bidding  law.   The.  post-award  specifica- 
tion and  procurement  process,  particularly  of  materials  and  equip- 
ment, is  subject  to  fraud  and  abuse.   Allowances  have  frequently 
been  insufficient  to  cover  the  cost  of  labor  and  materials. 

The  use  of  alternates  and  options  creates  ambiguity  in  bidding 
documents  as  to  which  bid  is  lowest,  and  is  highly  susceptible  to 
manipulation  in  order  to  favor  a  particular  bidder.   The  availability 
of  the  devices  of  alternates,  options  and  allowances  decreases  the 
incentive  for  user  agencies  to  develop  clear  programs  and  priorities 
prior  to  design  of  a  facility. 
Recommendations ; 
(A)   Contractor  Selection 

-  mandate  public  agency  to  review  qualifications  of  con- 
tractors before  bids  are  submitted  to  screen  out  con- 
tractors who  have  performed  poorly  in  prior  public  work 
or  are  unqualified  for  particular  jobs  on  basis  of  size 
of  firm,  lack  of  experience,  quality  of  personnel  or 
financial  instability; 

-  retain  requirement  of  public  opening  of  bids  and  contract 
awarded  to  lowest  eligible  bidder; 

-  reinforce  provisions  to  debar  or  suspend  from  public  work 
contractors  and  subcontractors  who  have  violated  state  or 
federal  law; 

-  simplify  statutory  requirements  for  bidding  forms  and 
procedure ; 
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-  increase  responsibility  and  accountability  of  general 
contractor  by  requiring  general  contractor  to  assemble 
construction  team;  eliminate  cumbersome  and  costly  filed 
subcontractor  bid  system  and  adopt  unitary  bidding  system 
modeled  on  federal  procurement  law; 

-  require  state  agencies  to  adopt  policies  to  promote  and 
facilitate  access  to  competition  for  public  construction 
work  by  small  businesses  owned  and  operated  by  women  or 
minority  groups; 

(B)  Specifications 

-  tighten  ability  of  state  to  assure  that  all  sections  of 
construction  plans  are  competitively  bid  by  minimizing  use 
of  alternates  and  allowances  and  other  technical  procedures 
which  may  be  used  to  bypass  bidding  process. 

(C)  Prevailing  Wage 

-  strengthen  application  of  prevailing  wage  statutes  by 
making  violations  easier  to  detect,  establishing  mechanism 
for  terminating  contract  or  withholding  payments  from 
public  body  to  violator,  enabling  direct  payments  to  af- 
fected employees,  and  increasing  penalties  for  violations. 

DISPUTE  RESOLUTION 

The  Problem; 

There  now  exists  no  systematic  procedure  for  resolving  disputes 
that  arise  in  the  course  of  public  construction,  with  consequent 
delays,  acrimony,  and  costly  litigation. 
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Recommendations ; 

create  for  the  first  time  a  systematic  procedure  for 

prompt  resolution  of  disputes  that  arise  in  the  course 

of  public  construction; 

establish  a  board  of  contract  appeals  within  existing 

division  of  hearings  officers; 

reduce  delays  in  construction,  and  thereby  avoids  impact 

of  escalating  costs  of  financing,  labor  and  materials  and 

loss  of  use  of  facility; 

eliminate  present  need  for  costly  and  time-consuming 

court  litigation  to  resolve  disputes. 

MANAGEMENT  OF  CONSTRUCTION  PROJECTS 

AND  OPERATION  OF  CAPITAL  FACILITIES  PROJECTS 

Project  Management 
The  Problem; 

The  organizational  structure  of  the  BBC  is  not  conducive  to 
efficient  contract  administration  and  compounds  that  agency's  staff- 
ing problems.   Responsibility  for  decisions  is  typically  diffused 
and  almost  impossible  to  determine  in  retrospect  as  to  an  individual 
project.   Delay  in  decision-making  and  payments  results  from  unclear 
lines  of  authority  and  fragmented  responsibility.   Oversight  and 
inspection  are  inadequate.   Personnel  assigned  to  a  given  project  at 
one  moment  in  time  are  neither  familiar  with  that  project  nor  respon- 
sible for  the  ultimate  success  of  the  project.   The  fiscal  control 
capability  that  exists  is  greatly  diminished  in  potential  effective- 
ness by  a  lack  of  centralized  responsibility  for  a  project's  cost. 
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The  absence  of  almost  any  point  of  centralization  below  the  Director 
unnecessarily  burdens  the  Director  and  impedes  efficient  management. 
Recommendations : 

establish  new  Bureau  of  Project  Management  in  place  of 
existing  Bureau  of  Building  Construction  to  control  and 
supervise  building  projects  over  $50,000  and  repair  projects 
over  $150,000; 

seek  to  achieve  timely  completion,  and  quality  construction, 
within  original  and  reasonable  cost  estimates  for  public 
construction  projects  by  providing  a  continuing  and  re- 
sponsible project  manager  to  oversee  all  phases  of  single 
project  from  planning  through  design  and  construction; 

-  -  increase  role  of  private  sector  professionals  in  design 

and  construction  of  state  projects  and  streamline  state 

oversight  of  public  work  of  private  firms  by  simplifying 

review  process; 

provide  for  use  of  innovative  methods  of  construction  and 

means  of  carrying  out  building  projects; 

provide  continuous  on-site  inspection  by  person  directly 

responsible  to  commonwealth  to  assure  full  knowledge  of 

performance  of  designers,  contractors,  suppliers  and  others 

at  project  site; 

-  provide  for  full  evaluation  of  the  performance  of  designers, 
contractors,  suppliers  and  others  on  building  projects  to 
assure  quality  work  and  effective  qualification  procedure 
for  future  projects; 
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provide  expert  review  of  estimated  project  costs  at  critical 

times  to  prevent  cost  overruns,  ensure  that  cost  increases 

are  justified,  and  ensure  that  payments  correspond  to  work 

performed; 

provide  closer  scrutiny  of  and  control  over  number  and  cost 

of  changes,  change  orders  and  extra  work  orders; 

off*ar  expedited  procedure  for  initial  decision  on  changes 

in  project  during  construction; 

offer  expedited  procedure  and  focussed  responsibility  for 

resolving  disputes  over  changes  in  project  and  justifiable 

claims  during  construction. 
Facility  and  Property  Management 
The  Problem 
(A)   Real  Property  Management 

Real  property  management  functions,  where  performed  by  the 
Commonwealth,  are  not  carried  out  in  a  coordinated  and  expeditious 
fashion. 

The  Commonwealth  is  currently  unable  to  assess  what  real  prop- 
erty it  owns  and  occupies  and  how  well  such  real  property  is  being 
used.   As  a  result,  state-owned  and  rented  real  property  has  gone 
underutilized  while  the  Commonwealth  has  leased  real  property  from 
private  sources;  there  has  been  an  uneven  distribution  of  real  • 
property  among  various  state  agencies,  and  real  properties  con- 
sidered to  be  surplus  have  been  retained  at  a  cost  to  the  state 
rather  than  disposed  of. 
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Procedures  used  in  leasing  property  have  proved  cumbersome 
and  lengthy,  thereby  disadvantaging  the  Commonwealth  in  competi- 
tion for  rentals;  real  property  has  not  necessarily  been  evaluated 
as  to  quality  and  suitability  before  it  is  acquired  through  pur- 
chase or  gift  or  other  acquisition  method. 
(B)   Buildings  Management 

Maintenance  and  repair  of  public  buildings  in  the  Commonwealth 
are  being  deferred  to  the  point  where  costly  repairs  or  replacement 
of  buildings  or  equipment  becomes  necessary. 

Execution  of  such  projects  is  being  delayed  and  made  more  ex- 
pensive by  procedures  more  appropriate  to  new  building  construction. 
Agency  requests  for  repair  projects  are  not  being  evaluated  in 
terms  of  feasibility,  alternatives  and  relative  importance  in  rela- 
tion to  other  agencies'  request. 

User  agencies  generally  lack  the  expertise  and/or  staffing 
necessary  to  evaluate  recurring  maintenance  and  repair  problems  and 
devise  maintenance  schedules  for  their  prevention. 

There  is  no  systematic  procedure  for  evaluating  maintenance  and 
repair  problems  in  existing  structures  so  as  to  detect  design  and/or 
construction  problems  capable  of  uniform  solutions. 
Recommendations ; 

create  the  bureau  of  facility  management  with  two  divisions  - 
the  division  of  property  management  and  the  division  of  build- 
ing maintenance  and  repair; 

bureau  will  manage  the  acquisition,  use  and  maintenance  of 
facilities  for  the  Commonwealth,  with  staff  expertise  in  real 
estate,  planning,  maintenance  and  computer  programming; 
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division  of  property  management  will: 

require  establishment  of  an  inventory  enabling  the 
Commonwealth  to  assess  what  real  property  it  owns 
and  how  well  it  utilizes  and  maintains  such  property; 
require  establishment  of  standards  and  specific  recom- 
mendations requiring  state  agencies  to  make  maximum 
utilization  of  real  property,  including  state-owned 
and  rented  property; 

require  agencies  to  maintain  and  use  existing  facil- 
ities before  requesting  new  ones; 

clarify  executive  authority  to  assign  use  of  and  re- 
sponsibility for  maintenance  of  real  property  to 
achieve  the  fairest  and  most  efficient  distribution 
of  facilities  among  state  agencies; 

require  the  promulgation  of  standards  to  rationalize 
and  make  uniform  procedures  employed  by  state  agencies 
in  the  acquisition  of  real  property,  including  those 
concerning  rental  agreements ,  negotiation  procedures , 
and  procurement  of  services,  in  a  manner  which  serves 
the  best  interests  of  the  Commonwealth  as  to  cost 
and  quality; 

provide  for  expedited  review  of  the  suitability,  cost 
and  requirements  met  in  proposed  acquisition  of  real 
property  and  to  approve  or  disapprove  such  acquisition 
in  order  to  assure  compliance  with  standards; 
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-  provide  assistance  to  the  state's  long-range  planning 

efforts  through  reports  on  real  property  use  and  projected 
real  estate  market  conditions. 

division  of  property  maintenance  and  repair  will: 

-  control  and  supervise  major  capital  facility  repair 
projects  if  agency  is  not  capable  of  doing  so; 

-  create  preventive  maintenance  and  repair  schedules 
so  that  pattern  of  deterioriation  in  state  buildings 
will  be  checked  and  reversed; 

-  ensure  compliance  by  state  agencies  with  maintenance 
standards  and  policies. 

-  establish  emergency  repair  fund  for  projects  in  need  of  im- 
mediate funding,  including  cases  where  there  is  danger  to 
health  and  safety,  interference  with  agency  functions  or 
threat  of  substantial  deterioration; 

-  initiate  projects  to  deal  with  special  problems,  such  as: 
architectural  barriers,  health  and  safety  projects,  and 
recurring  problems  in  building  components  and  systems; 

-  conduct  energy  conservation  audits  to  ensure  energy  ef- 
ficiency and  conformity  with  established  standards; 

-  provide  expert  review  of  budget  requests  to  assure  con- 
sistency and  establish  policies  to  evaluate  cost-efficient 
solutions  to  repair  and  maintenance  problems . 

Inspection  and  Enforcement 
The  Problem: 

There  is  no  existing  state  agency  which  has  resourves  to  per- 
form the  function  of  preventing  and  detecting  fraud  and  waste  in 
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the  expenditure  of  tax  dollars.   Both  the  State  Auditor  and  Comp- 
troller support  the  establishment  of  a  quasi-criminal  investigative 
unit  which  will  identify  those  instances  of  fraud  which  are  pres- 
ently undetected.   They  are  supported  in  this  view  by  the  majority 
of  their  counterparts  throughout  the  nation.   In  addition,  the 
functions  of  prevention  and  program  review  are  not  within  the 
traditional  roles  of  prosecutors  on  the  state  or  local  level. 
Recognizing  the  limitations  of  existing  federal  agencies  to  combat 
fraud,  waste  and  abuse,  the  Congress  recently  created  a  federal 
office  of  Inspector  General. 

There  is  no  mechanism  to  follow  through  on  audit  findings  that 
are  critical  of  an  agency's  performance. 

There  are  a  variety  of  unscrupulous  business  practices  which 
are  crimes  under  federal  law  but  not  punishable  under  any  state 
statute . 
Recommendations ; 

establish  a  new  independent  state  agency,  the  Office  of 
Inspector  General,  to  prevent  and  detect  fraud,  waste,  and 
abuse  in  programs  involving  expenditures  of  state  or  federal 
funds  by  all  state  agencies  and  political  subdivisions ;  the 
Inspector  General  will  have  the  following  responsibilities: 

-  conduct  audits  and  investigations  of  expenditures 
of  tax  dollars; 

-  refer  evidence  of  misconduct  or  criminal  wrongdoing 
to  appropriate  administrative  agency  or  prosecuting 
office; 
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-  institute  civil  suits  when  necessary  to  recover  the 
the  proceeds  of  fraudulent  conduct; 

-  file  reports  to  the  Legislature  and  agency  heads 
describing  the  agency's  findings  relating  to  fraud 
and  abuse  and  recommendations  for  corrective  action; 

increase  effectiveness  Of  reports  of  department  of  state 
auditor  and  joint  legislative  committee  on  post-audit 
and  oversight  by  requiring  audited  agency  to  make  appro- 
priate response  to  findings  in  such  reports; 
recommend  new  criminal  statutes: 

-  commercial  bribery:   statute  will  prohibit  contractors 
or  vendors  doing  business  with  any  public  agency  from 
employing  coercive  methods  to  obtain  payments  or  some- 
thing else  or  value  from  another  contractor  or  vendor, 
and  protect  businesses  from  shakedowns  by  other  busi- 
nesses engaged  in  contracts  with  the  state; 

-  fraudulent  claims:   prohibit  filing  of  fraudulent 
claims  with  any  public  agency  and  provide  both 
criminal  and  civil  sanctions  for  violations. 

-  false  corporate  record-keeping:   prohibit  corporations 
doing  business  with  state  from  doctoring  corporate 
records  to  conceal  wrongdoing  or  misapplication  of 
proceeds  from  state  contracts; 

mandate  record-keeping : 

-  require  designers  and  contractors  doing  business  with 
the  state  to  maintain  a  record-keeping  system  in  ac- 
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cordance  with  recognized  accounting  practices  and  ap- 
proved by  a  certified  public  accountant,  and  retain 
all  such  required  financial  records  for  six  years  after 
final  payment  is  received  from  the  state. 
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